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3  MONTANA CODE ANNOTATED (MCA) SECTIONS 
 
 
3.1 76-1 Part 6, MCA—Growth Policy. 
 
76-1-601. Growth policy -- contents.  

(1) The planning board shall prepare and propose a growth policy for the entire 
jurisdictional area. The plan may propose ordinances or resolutions for possible 
adoption by the appropriate governing body. 

(2)  A growth policy must include: 
(a)  community goals and objectives; 
(b)  maps and text describing an inventory of the existing characteristics and features 

of the jurisdictional area, including: 
(i)  land uses; 
(ii)  population; 
(iii)  housing needs; 
(iv)  economic conditions; 
(v)  local services; 
(vi)  public facilities; 
(vii)  natural resources; and 
(viii)  other characteristics and features proposed by the planning board and 

adopted by the governing bodies; 
(c)  projected trends for the life of the growth policy for each of the following 

elements: 
(i)  land use; 
(ii)  population; 
(iii)  housing needs; 
(iv)  economic conditions; 
(v)  local services; 
(vi)  natural resources; and 
(vii)  other elements proposed by the planning board and adopted by the 

governing bodies; 
(d)  a description of policies, regulations, and other measures to be implemented in 

order to achieve the goals and objectives established pursuant to subsection (2)(a); 
(e)  a strategy for development, maintenance, and replacement of public 

infrastructure, including drinking water systems, wastewater treatment facilities, 
sewer systems, solid waste facilities, fire protection facilities, roads, and bridges; 

(f)  an implementation strategy that includes: 
(i)  a timetable for implementing the growth policy; 
(ii)  a list of conditions that will lead to a revision of the growth policy; and 
(iii)  a timetable for reviewing the growth policy at least once every 5 years and 

revising the policy if necessary; 
 

Resource Document 3:  MCA RD3-1 



RESOURCE DOCUMENT 3:  Montana Code Annotated (MCA) Sections 
Gallatin County Growth Policy “A Shared Vision for a New Century” 

 
(g)  a statement of how the governing bodies will coordinate and cooperate with other 

jurisdictions that explains: 
(i)  if a governing body is a city or town, how the governing body will coordinate 

and cooperate with the county in which the city or town is located on matters 
related to the growth policy; 

(ii)  if a governing body is a county, how the governing body will coordinate and 
cooperate with cities and towns located within the county's boundaries on 
matters related to the growth policy; 

(h)  a statement explaining how the governing bodies will: 
(i)  define the criteria in 76-3-608(3)(a); and 
(ii)  evaluate and make decisions regarding proposed subdivisions with respect to 

the criteria in 76-3-608(3)(a); and 
(i)  a statement explaining how public hearings regarding proposed subdivisions will 

be conducted. 
(3)  A growth policy may: 

(a)  include one or more neighborhood plans. A neighborhood plan must be consistent 
with the growth policy. 

(b)  establish minimum criteria defining the jurisdictional area for a neighborhood 
plan; 

(c)  address the criteria in 76-3-608(3)(a); 
(d)  evaluate the effect of subdivision on the criteria in 76-3-608(3)(a); 
(e)  describe zoning regulations that will be implemented to address the criteria in 76-

3-608(3)(a); and 
(f)  identify geographic areas where the governing body intends to authorize an 

exemption from review of the criteria in 76-3-608(3)(a) for proposed subdivisions 
pursuant to 76-3-608. 

(4)  The planning board may propose and the governing bodies may adopt additional 
elements of a growth policy in order to fulfill the purpose of this chapter.  

 
76-1-602. Public hearing on proposed growth policy. 

(1) Prior to the submission of the proposed growth policy to the governing bodies, the 
board shall give notice and hold a public hearing on the growth policy. 

(2)  At least 10 days prior to the date set for hearing, the board shall publish in a 
newspaper of general circulation in the jurisdictional area a notice of the time and 
place of the hearing.  

 
76-1-603.  Adoption of growth policy by planning board.  After consideration of the 

recommendations and suggestions elicited at the public hearing, the planning board 
shall by resolution recommend the proposed growth policy and any proposed 
ordinances and resolutions for its implementation to the governing bodies of the 
governmental units represented on the board.  
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76-1-603. Adoption, revision, or rejection of growth policy. 

(1) The governing bodies shall adopt a resolution of intention to adopt, revise, or reject 
the proposed growth policy or any of its parts. 

(2)  If the governing bodies adopt a resolution of intention to adopt the proposed growth 
policy or any of its parts, they may, in their discretion, submit to the qualified electors 
of the jurisdictional area covered by the proposed growth policy at the next primary 
or general election or at a special election the referendum question of whether or not 
the growth policy should be adopted. A special election must be held in conjunction 
with a regular or primary election. Except as provided in this section, the provisions 
of Title 7, chapter 5, part 1, apply to the referendum election. 

(3)  The governing bodies may adopt, revise, or repeal a growth policy under this section. 
(4)  The qualified electors of the jurisdictional area included within the growth policy 

may by initiative or referendum, as provided in 7-5-131 through 7-5-137, adopt, 
revise, or repeal a growth policy under this section.  

 
76-1-605.  Use of adopted growth policy. After adoption of the growth policy, the city 

council, board of county commissioners, or other governing body within the 
territorial jurisdiction of the board must be guided by and give consideration to the 
general policy and pattern of development set out in the growth policy in the: 

(1)  authorization, construction, alteration, or abandonment of public ways, public places, 
public structures, or public utilities; 

(2)  authorization, acceptance, or construction of water mains, sewers, connections, 
facilities, or utilities; 

(3) adoption of subdivision controls; and 
(4) adoption of zoning ordinances or resolutions. 

 
76-1-606. Effect of growth policy on subdivisions and plats. 

(1) When a growth policy has been approved, the city council may by ordinance or the 
board of county commissioners may by resolution require subdivision plats to 
conform to the provisions of the growth policy. Certified copies of the ordinance must 
be filed with the city or town clerk and with the county clerk and recorder of the 
county. 

(2)  When the city council has adopted an ordinance pursuant to subsection (1), a plat 
involving lands within the corporate limits of the city and covered by the growth 
policy may not be filed without first presenting it to the planning board, which shall 
make a report to the city council advising as to compliance or noncompliance of the 
plat with the growth policy. The city council has the final authority to approve the 
filing of a plat within the city limits. 

(3)  When the board of county commissioners has adopted a resolution pursuant to 
subsection (1), a plat involving lands outside the corporate limits of the city and 
covered by a growth policy may not be filed without first presenting it to the planning 
board, which shall make a report to the board of county commissioners advising as to 
compliance or noncompliance of the plat with the growth policy. The board of county 
commissioners has the final authority to approve the filing of the plat. 
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(4)  The planning board may delegate to its staff its responsibility to report to the city 

council or the board of county commissioners under subsection (2) or (3). 
(5)  This section may not be interpreted to limit the present powers of city or county 

governments. 
(6)  The requirements of this section must be met before any plat may be filed of record 

or entitled to be recorded.  
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3.2 76-2 Part 1, MCA—County Planning and Zoning Commission. 
 
76-2-101. Planning and zoning commission and district. 

(1) Subject to the provisions of subsection (5), whenever the public interest or 
convenience may require and upon petition of 60% of the freeholders affected 
thereby, the board of county commissioners is hereby authorized and empowered to 
order and create a planning and zoning district and to appoint a commission 
consisting of five members. 

(2)  No such planning or zoning district may be created in an area which has been zoned 
by an incorporated city pursuant to 76-2-310 and 76-2-311. 

(3)  For the purposes of this part, the word "district" shall mean any area that consists of 
not less than 40 acres. 

(4)  Except as provided in subsection (5), an action challenging the creation of a planning 
and zoning district must be commenced within 5 years after the date of the order by 
the board of county commissioners creating the district. 

(5)  If freeholders representing 50% of the titled property ownership in the district protest 
the establishment of the district within 30 days of its creation, the board of county 
commissioners may not create the district. An area included in a district protested 
under this subsection may not be included in a zoning district petition under this 
section for a period of 1 year.  

 
76-2-102. Organization and operation of commission.  

(1) The planning and zoning commission consists of the three county commissioners, the 
county surveyor, and a county official appointed by the county commissioners. 
Members of the commission shall serve without compensation other than 
reimbursement for authorized expenses and must be residents of the county in which 
they serve. 

(2)  The commission may appoint necessary employees and fix their compensation with 
the approval of the board of county commissioners, select a presiding officer to serve 
for 1 year, appoint a secretary to keep permanent and complete records of its 
proceedings, and adopt rules governing the transaction of its business. 

(3)  Subject to 15-10-420, the finances necessary for the transaction of the planning and 
zoning commission's business and to pay the expenses of the employees and justified 
expenses of the members of the board must be paid from a levy of not to exceed 1 
mill on the taxable valuation of the real property within the district.  

 
76-2-103. Powers of commission and employees.  

(1) In general, the planning and zoning commission shall have such powers as may be 
appropriate to enable it to fulfill its functions and duties to promote county planning 
and to carry out the purposes of this part. 
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(2)  The planning and zoning commission and any of its members, officers, and 

employees in the performance of their functions may enter upon any land and make 
examinations and surveys and place and maintain the necessary monuments and 
markers thereon.  

 
76-2-104. Development pattern.  

(1) For the purpose of furthering the health, safety, and general welfare of the people of 
the county, the county planning and zoning commission hereby is empowered and it 
shall be its duty to make and adopt a development pattern for the physical and 
economic development of the planning and zoning district. 

(2)  Such development pattern, with the accompanying maps, plats, charts, and 
descriptive matter, shall show the planning and zoning commission's 
recommendations for the development of the districts, within some of which it shall 
be lawful and within others of which it shall be unlawful to erect, construct, alter, or 
maintain certain buildings or to carry on certain trades, industries, or callings or 
within which the height and bulk of future buildings and the area of the yards, courts, 
and other open spaces and the future uses of the land or buildings shall be limited and 
future building setback lines shall be established.  

 
76-2-105. Continuation of prior nonconforming uses. Existing nonconforming uses may 

be continued although not in conformity with such zoning regulations. 
 
76-2-106. Adoption of development district. 

(1) Adoption by the planning and zoning commission of the development district or any 
change therein may be in whole or in part but must be by the affirmative vote of the 
majority of the whole commission, provided, however, that prior to any such 
adoption, a public hearing shall have been held not less than 15 days after notice 
thereof shall have been posted in at least three public places within the area affected. 

(2)  The resolution adopting the district or any part or parts covering one or more of the 
functional elements which may be included within the district shall refer expressly to 
the maps, charts, and descriptive matters forming the pattern or part thereof. The 
board of county commissioners shall have the power to authorize such variance from 
the recommendations of the planning commission as will not be contrary to the public 
interest, where, owing to special conditions, a literal enforcement of the decision of 
the planning and zoning commission will result in unnecessary hardship.  
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76-2-107.  Preparation of resolutions and other materials. The planning and zoning 

commission may, for the benefit and welfare of the county, prepare and submit to the 
board of county commissioners drafts of resolutions for the purpose of carrying out 
the development districts or any part thereof previously adopted by the commission, 
including zoning and land use regulations, the making of official maps, and the 
preservation of the integrity thereof and including procedure for appeals from 
decisions made under the authority of such regulations and regulations for the 
conservation of the natural resources of the county. The board of county 
commissioners is hereby authorized to adopt such resolutions.  

 
76-2-108.  Permits authorized. The planning and zoning commission hereby is empowered 

to authorize and provide for the issuance of permits as a prerequisite to construction, 
alteration, or enlargement of any building or structure otherwise subject to the 
provisions of this part and may establish and collect reasonable fees therefor.  The 
fees so collected are to go to the general fund of the county.  

 
76-2-109.  Effect on natural resources. No planning district or recommendations adopted 

under this part shall regulate lands used for grazing, horticulture, agriculture, or the 
growing of timber.  

 
76-2-110.  Appeal procedure. Any person aggrieved by any decision of the commission or 

the board of county commissioners may, within 30 days after such decision or order, 
appeal to the district court in the county in which the property involved is located.  

 
76-2-111.  Cooperation by public agencies with commission. All public officials, 

departments, and agencies having information, maps, and data deemed by the 
commission pertinent to county planning are hereby empowered and directed to make 
such information available for the use of the county planning and zoning commission.  

 
76-2-112.  Effect on powers of incorporated communities to plan adjacent areas. The 

authority heretofore granted by law to the incorporated communities to approve 
subdivision plats within the unincorporated area adjacent to their corporate limits is 
not abrogated by this part except and until the board of county commissioners having 
jurisdiction over such adjacent area establishes a planning commission and adopts 
initial regulations for subdivision control within adjacent areas or districts. Authority 
of the adjacent municipality shall be suspended on the effective date of the county 
regulation with respect to all areas governed by county subdivision regulations.  
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3.3 76-2 Part 2, MCA—County Zoning. 
 
 
76-2-201.  County zoning authorized. For the purpose of promoting the public health, 

safety, morals, and general welfare, a board of county commissioners that has 
adopted a growth policy for the entire jurisdictional area pursuant to chapter 1 is 
authorized to adopt zoning regulations for all or parts of the jurisdictional area in 
accordance with the provisions of this part.  

 
76-2-202.  Establishment of zoning districts -- regulations. 

(1) (a) Within the unincorporated portions of a jurisdictional area that has been 
established under provisions of 76-1-501 through 76-1-503 or 76-1-504 through 
76-1-507, the board of county commissioners may by resolution establish zoning 
districts and zoning regulations for all or part of the jurisdictional area. 

(b)  An action challenging the creation of a zoning district must be commenced within 
5 years after the date of the order by the board of county commissioners creating 
the district. 

(2)  Within some zoning districts, it is lawful and within others it is unlawful to erect, 
construct, alter, or maintain certain buildings or to carry on certain trades, industries, 
or callings. 

(3)  In a proceeding for a permit or variance to place manufactured housing within a 
residential zoning district, there is a rebuttable presumption that placement of a 
manufactured home will not adversely affect property values of conventional 
housing. 

(4)  Within each district the height and bulk of future buildings and the area of the yards, 
courts, and other open spaces and the future uses of the land or buildings must be 
limited and future building setback lines must be established. 

(5)  All regulations must be uniform for each class or kind of buildings throughout a 
district, but the regulations in one district may differ from those in other districts. 

(6)  As used in this section, "manufactured housing" means a single-family dwelling, 
built offsite in a factory on or after January 1, 1990, that is placed on a permanent 
foundation, is at least 1,000 square feet in size, has a pitched roof and siding and 
roofing materials that are customarily, as defined by local regulations, used on site-
built homes, and is in compliance with the applicable prevailing standards of the 
United States department of housing and urban development at the time of its 
production. A manufactured home does not include a mobile home or housetrailer, as 
defined in 61-1-501. 

(7)  Nothing contained in this section may be construed to limit conditions imposed in 
historic districts, local design review standards, existing covenants, or the ability to 
enter into covenants pursuant to Title 70, chapter 17, part 2.  
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76-2-203. Criteria and guidelines for zoning regulations. 

(1) Zoning regulations must be made in accordance with the growth policy and must be 
designed to lessen congestion in the streets; to secure safety from fire, panic, and 
other dangers; to promote public health and general welfare; to provide adequate light 
and air; to prevent the overcrowding of land; to avoid undue concentration of 
population; and to facilitate the adequate provision of transportation, water, sewerage, 
schools, parks, and other public requirements. 

(2)  Zoning regulations must be made with reasonable consideration, among other things, 
to the character of the district and its peculiar suitability for particular uses and with a 
view to conserving the value of buildings and encouraging the most appropriate use 
of land throughout the jurisdictional area. 

(3)  Zoning regulations must, as nearly as possible, be made compatible with the zoning 
ordinances of the municipality within the jurisdictional area.  

 
76-2-204. Role of planning boards. 

(1) The board of county commissioners shall require the county planning board and the 
city-county planning board to recommend boundaries and appropriate regulations for 
the various zoning districts. The county planning board and the city-county planning 
board shall make written reports of their recommendations to the board of county 
commissioners, but such recommendations shall be advisory only. 

(2)  This section shall apply to either the county planning board or the city-county 
planning board where only one of these planning boards has been established.  

 
76-2-205.  Procedure for adoption of regulations and boundaries. The board of county 

commissioners shall observe the following procedures in the establishment or 
revision of boundaries for zoning districts and in the adoption or amendment of 
zoning regulations: 

(1)  Notice of a public hearing on the proposed zoning district boundaries and of 
regulations for the zoning district must be published once a week for 2 weeks in a 
newspaper of general circulation within the county. The notice must state: 
(a)  the boundaries of the proposed district; 
(b)  the general character of the proposed zoning regulations; 
(c)  the time and place of the public hearing; 
(d)  that the proposed zoning regulations are on file for public inspection at the office 

of the county clerk and recorder. 
(2)  At the public hearing, the board of county commissioners shall give the public an 

opportunity to be heard regarding the proposed zoning district and regulations. 
(3)  After the public hearing, the board of county commissioners shall review the 

proposals of the planning board and shall make any revisions or amendments that it 
determines to be proper. 

(4)  The board of county commissioners may pass a resolution of intention to create a 
zoning district and to adopt zoning regulations for the district. 
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(5)  The board of county commissioners shall publish notice of passage of the resolution 

of intention once a week for 2 weeks in a newspaper of general circulation within the 
county. The notice must state: 
(a)  the boundaries of the proposed district; 
(b)  the general character of the proposed zoning regulations; 
(c)  that the proposed zoning regulations are on file for public inspection at the office 

of the county clerk and recorder; 
(d)  that for 30 days after first publication of this notice, the board of county 

commissioners will receive written protests to the creation of the zoning district or 
to the zoning regulations from persons owning real property within the district 
whose names appear on the last-completed assessment roll of the county. 

(6)  Within 30 days after the expiration of the protest period, the board of county 
commissioners may in its discretion adopt the resolution creating the zoning district 
or establishing the zoning regulations for the district. However, if 40% of the 
freeholders within the district whose names appear on the last-completed assessment 
roll or if freeholders representing 50% of the titled property ownership whose 
property is taxed for agricultural purposes under 15-7-202 or whose property is taxed 
as forest land under Title 15, chapter 44, part 1, have protested the establishment of 
the district or adoption of the regulations, the board of county commissioners may not 
adopt the resolution and a further zoning resolution may not be proposed for the 
district for a period of 1 year.  

 
76-2-205. Interim zoning map or regulation. 

(1) The board of county commissioners may adopt an interim zoning map or regulation as 
an emergency measure in order to promote the public health, safety, morals, and 
general welfare if: 
(a)  the purpose of the interim zoning map or regulation is to classify and regulate 

those uses and related matters that constitute the emergency; and 
(b)  the county: 

(i)  is conducting or in good faith intends to conduct studies within a reasonable 
time; or 

(ii)  has held or is holding a hearing for the purpose of considering any of the 
following: 
(A)  a growth policy; 
(B)  zoning regulations; or 
(C)  an amendment, extension, or addition to a growth policy or to zoning 

regulations pursuant to this part. 
(2)  An interim resolution must be limited to 1 year from the date it becomes effective. 

The board of county commissioners may extend the interim resolution for 1 year, but 
not more than one extension may be made.  
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76-2-207.  Permits authorized. The board of county commissioners may provide for the 

issuance of location or conformance permits and may collect a fee for each such 
permit.  The proceeds of such fees shall be deposited in the general fund of the 
county.  
 

76-2-208.  Continuation of nonconforming uses. Any lawful use which is made of land or 
buildings at the time any zoning resolution is adopted by the board of county 
commissioners may be continued although such use does not conform to the 
provisions of such resolution.  

 
76-2-209. Effect on natural resources. 

(1) Except as provided in 82-4-431 and 82-4-432, a resolution or rule adopted pursuant to 
the provisions of this part, except 76-2-206, may not prevent the complete use, 
development, or recovery of any mineral, forest, or agricultural resources by the 
owner thereof. 

(2)  The complete use, development, or recovery of a mineral by an operation that mines 
sand and gravel and an operation that mixes concrete or batches asphalt on a site that 
is located within a geographic area zoned as residential are subject to the zoning 
regulations adopted under this chapter.  

 
76-2-210. Enforcement of zoning provisions. 

(1) In case any building or structure is erected, constructed, reconstructed, altered, 
repaired, converted, or maintained or any building, structure, or land is used in 
violation of this part or of any resolution made under authority conferred hereby, the 
proper authorities of the county, in addition to other remedies, may institute any 
appropriate action or proceedings to prevent such unlawful erection, construction, 
reconstruction, alteration, repair, conversion, maintenance, or use; to restrain, correct, 
or abate such violation; to prevent the occupancy of such building, structure, or land; 
or to prevent any illegal act, conduct, business, or use in or about such premises. 

(2)  The board of county commissioners may appoint enforcing officers to supervise and 
enforce the provisions of the zoning resolutions.  

 
76-2-211.  Violations and penalties. A violation of this part or any resolution adopted 

pursuant thereto is a misdemeanor and shall be punishable by a fine not exceeding 
$500 or imprisonment in the county jail not exceeding 6 months or both.  

 
76-2-212 through 76-2-219 reserved.  
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76-2-220. Zoning commission -- appointment -- duties. 

(1) For the purpose of providing an optional method of amending any zoning regulations 
or zoning classification, the county commissioners may appoint a zoning commission 
to recommend amendments to the zoning regulations and classifications. Such a 
zoning commission must be composed of at least five citizen members appointed at 
large from the zoning district. The county commissioners may adopt bylaws for the 
zoning commission pertaining to the qualifications of the members and such other 
matters as the commissioners consider necessary. 

(2)  If a commission is appointed, it shall hold a public hearing to receive relevant 
testimony. The hearing, which may be held jointly with the hearing by the county 
commissioners, must be upon at least 15 days' notice of the time and place of the 
hearing and must be published in the contracted newspaper provided for in 7-5-2411 
or a newspaper of general circulation in the county. Recommendations of the zoning 
commission must be submitted to the county commissioners.  

 
76-2-221. Board of adjustment. 

(1) The board of county commissioners shall provide for the appointment of a board of 
adjustment and in the regulations and restrictions adopted pursuant to the authority of 
this part shall provide that the board of adjustment may, in appropriate cases and 
subject to appropriate conditions and safeguards, make special exceptions to the terms 
of the zoning resolution in harmony with its general purposes and intent and in 
accordance with the general or specific rules of this part. 

(2)  The board of adjustment shall adopt rules in accordance with the provisions of any 
resolution adopted pursuant to this part. Meetings of the board of adjustment shall be 
held at the call of the chairman and at such times as the board may determine. Such 
chairman or in his absence the acting chairman may administer oaths and compel the 
attendance of witnesses.  

 
76-2-222. Membership and term of board members -- vacancies. 

(1) The board of adjustment consists of five members, each to be appointed for a term of 
2 years and removable for cause by the board of county commissioners upon written 
charges and after public hearing. The board of county commissioners may designate 
the same persons to act as members of the board of adjustment for unincorporated 
portions of the jurisdictional area as may be appointed by the municipality within the 
jurisdictional area under provisions of 76-2-321 through 76-2-328. 

(2)  Vacancies must be filled for the unexpired term of any member whose term becomes 
vacant.  
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76-2-223. Powers of board of adjustment. 

(1) The board of adjustment shall have the following powers: 
(a)  to hear and decide appeals where it is alleged there is error in any order, 

requirement, decision, or determination made by an administrative official in the 
enforcement of this part or of any resolution adopted pursuant thereto; 

(b)  to hear and decide special exceptions to the terms of the zoning resolution upon 
which said board is required to pass under such resolution; 

(c)  to authorize upon appeal in specific cases such variance from the terms of the 
resolution as will not be contrary to the public interest and where, owing to 
special conditions, a literal enforcement of the provisions of the resolution will 
result in unnecessary hardship and so that the spirit of the resolution shall be 
observed and substantial justice done. 

(2)  In exercising the above-mentioned powers, the board of adjustment may, in 
conformity with the provisions of this part, reverse or affirm, wholly or partly, or 
modify the order, requirement, decision, or determination appealed from and may 
make such order, requirement, decision, or determination as ought to be made and to 
that end shall have all the powers of the officer from whom the appeal is taken.  

 
76-2-224.  Vote needed for board action. The concurring vote of three members of the 

board shall be necessary to reverse any order, requirement, decision, or determination 
of any such administrative official; to decide in favor of the applicant on any matter 
upon which it is required to pass under any such resolution; or to effect any variation 
in such resolution.  

 
76-2-224. Public access to board activities. 

(1) All meetings of the board shall be open to the public. 
(2)  The board shall keep minutes of its proceedings, showing the vote of each member 

upon each question or, if absent or failing to vote, indicating such fact, and shall keep 
records of its examinations and other official actions, all of which shall be 
immediately filed in the office of the board and shall be a public record.  

 
76-2-225. Appeals to board of adjustment. 

(1) Appeals to the board of adjustment may be taken by any person aggrieved or by any 
officer, department, board, or bureau of the county affected by any decision of the 
administrative officer. Such appeal shall be taken within a reasonable time, as 
provided by the rules of the board, by filing with the officer from whom the appeal is 
taken and with the board of adjustment a notice of appeal specifying the grounds 
thereof. 

(2)  The officer from whom the appeal is taken shall forthwith transmit to the board all 
papers constituting the record upon which the action appealed was taken. 
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(3)  An appeal stays all proceedings in furtherance of the action appealed from unless the 

officer from whom the appeal is taken certifies to the board of adjustment after the 
notice of appeal shall have been filed with him that by reason of facts stated in the 
certificate a stay would, in his opinion, cause imminent peril to life or property. In 
such case, proceedings shall not be stayed other than by a restraining order, which 
may be granted by the board of adjustment or by a court of record on application, on 
notice to the officer from whom the appeal is taken, and on due cause shown. 

(4)  The board of adjustment shall fix a reasonable time for the hearing of the appeal, give 
public notice thereof as well as due notice to the parties in interest, and decide the 
same within a reasonable time. 

(5)  Upon the hearing, any party may appear in person or by his attorney.  
 
76-2-226. Appeals from board to court of record. 

(1) Any person or persons, jointly or severally, aggrieved by any decision of the board of 
adjustment or any taxpayer or any officer, department, board, or bureau of the county 
may present to a court of record a petition, duly verified, setting forth that such 
decision is illegal, in whole or in part, specifying the grounds of the illegality. Such 
petition shall be presented to the court within 30 days after the filing of the decision 
in the office of the board. 

(2)  Upon presentation of such petition, the court may allow a writ of certiorari directed 
to the board of adjustment to review such decision of the board of adjustment and 
shall prescribe therein the time within which a return thereto must be made and 
served upon the realtor’s attorney, which shall not be less than 10 days and may be 
extended by the court. The allowance of the writ shall not stay proceedings upon the 
decision appealed from, but the court may (upon application, on notice to the board, 
and on due cause shown) grant a restraining order. The board of adjustment shall not 
be required to return the original papers acted upon by it, but it shall be sufficient to 
return certified or sworn copies thereof or of such portions thereof as may be called 
for by such writ. The return shall concisely set forth such other facts as may be 
pertinent and material to show the grounds of the decision appealed from and shall be 
verified. 

(3)  If, upon the hearing, it shall appear to the court that testimony is necessary for the 
proper disposition of the matter, the court may take evidence or appoint a referee to 
take such evidence as it may direct and report the same to the court with his findings 
of fact and conclusions of law, which shall constitute a part of the proceedings upon 
which the determination of the court shall be made. 

(4)  The court may reverse or affirm, wholly or partly, or may modify the decision 
brought up for review. 

 

Resource Document 3:  MCA RD3-14 



RESOURCE DOCUMENT 3:  Montana Code Annotated (MCA) Sections 
Gallatin County Growth Policy “A Shared Vision for a New Century” 

 
 
3.4 76-3, MCA—Montana Subdivision and Platting Act. 
 
 
76-3-101. Short title. This chapter may be cited as the "Montana Subdivision and Platting 

Act".  
 
76-3-102.  Statement of purpose. It is the purpose of this chapter to: 

(1)  promote the public health, safety, and general welfare by regulating the subdivision 
of land; 

(2)  prevent overcrowding of land; 
(3)  lessen congestion in the streets and highways; 
(4)  provide for adequate light, air, water supply, sewage disposal, parks and recreation 

areas, ingress and egress, and other public requirements; 
(5)  require development in harmony with the natural environment; 
(6)  protect the rights of property owners; and 
(7)  require uniform monumentation of land subdivisions and transferring interests in real 

property by reference to a plat or certificate of survey.  
 
76-3-103.  Definitions. As used in this chapter, unless the context or subject matter clearly 

requires otherwise, the following definitions apply: 
(1)  "Certificate of survey" means a drawing of a field survey prepared by a registered 

surveyor for the purpose of disclosing facts pertaining to boundary locations. 
(2)  "Dedication" means the deliberate appropriation of land by an owner for any general 

and public use, reserving to the landowner no rights that are incompatible with the 
full exercise and enjoyment of the public use to which the property has been devoted. 

(3)  "Division of land" means the segregation of one or more parcels of land from a larger 
tract held in single or undivided ownership by transferring or contracting to transfer 
title to or possession of a portion of the tract or properly filing a certificate of survey 
or subdivision plat establishing the identity of the segregated parcels pursuant to this 
chapter. The conveyance of a tract of record or an entire parcel of land that was 
created by a previous division of land is not a division of land. 

(4)  "Examining land surveyor" means a registered land surveyor appointed by the 
governing body to review surveys and plats submitted for filing. 

(5)  "Final plat" means the final drawing of the subdivision and dedication required by 
this chapter to be prepared for filing for record with the county clerk and recorder and 
containing all elements and requirements set forth in this chapter and in regulations 
adopted pursuant to this chapter. 

(6)  "Governing body" means a board of county commissioners or the governing 
authority of a city or town organized pursuant to law. 

(7)  "Immediate family" means a spouse, children by blood or adoption, and parents. 
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(8)  "Irregularly shaped tract of land" means a parcel of land other than an aliquot part of 

the United States government survey section or a United States government lot, the 
boundaries or areas of which cannot be determined without a survey or trigonometric 
calculation. 

(9)  "Planned unit development" means a land development project consisting of 
residential clusters, industrial parks, shopping centers, or office building parks that 
compose a planned mixture of land uses built in a prearranged relationship to each 
other and having open space and community facilities in common ownership or use. 

(10)  "Plat" means a graphical representation of a subdivision showing the division of 
land into lots, parcels, blocks, streets, alleys, and other divisions and dedications. 

(11)  "Preliminary plat" means a neat and scaled drawing of a proposed subdivision 
showing the layout of streets, alleys, lots, blocks, and other elements of a subdivision 
that furnish a basis for review by a governing body. 

(12)  "Registered land surveyor" means a person licensed in conformance with Title 37, 
chapter 67, to practice surveying in the state of Montana. 

(13)  "Registered professional engineer" means a person licensed in conformance with 
Title 37, chapter 67, to practice engineering in the state of Montana. 

(14)  "Subdivider" means a person who causes land to be subdivided or who proposes a 
subdivision of land. 

(15)  "Subdivision" means a division of land or land so divided that it creates one or more 
parcels containing less than 160 acres that cannot be described as a one-quarter 
aliquot part of a United States government section, exclusive of public roadways, in 
order that the title to or possession of the parcels may be sold, rented, leased, or 
otherwise conveyed and includes any resubdivision and further includes a 
condominium or area, regardless of its size, that provides or will provide multiple 
space for recreational camping vehicles or mobile homes. 

(16) (a)  "Tract of record" means an individual parcel of land, irrespective of ownership, 
that can be identified by legal description, independent of any other parcel of 
land, using documents on file in the records of the county clerk and recorder's 
office. 

(b)  Each individual tract of record continues to be an individual parcel of land unless 
the owner of the parcel has joined it with other contiguous parcels by filing with 
the county clerk and recorder: 
(i)  an instrument of conveyance in which the aggregated parcels have been 

assigned a legal description that describes the resulting single parcel and in 
which the owner expressly declares the owner's intention that the tracts be 
merged; or 

(ii)  a certificate of survey or subdivision plat that shows that the boundaries of 
the original parcels have been expunged and depicts the boundaries of the 
larger aggregate parcel. 
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(c)  An instrument of conveyance does not merge parcels of land under subsection 

(16)(b)(i) unless the instrument states, "This instrument is intended to merge 
individual parcels of land to form the aggregate parcel(s) described in this 
instrument" or a similar statement, in addition to the legal description of the 
aggregate parcels, clearly expressing the owner's intent to effect a merger of 
parcels.  

 
76-3-104.  What constitutes subdivision. A subdivision comprises only those parcels 

containing less than 160 acres that cannot be described as a one-quarter aliquot part of 
a United States government section when the parcels have been segregated from the 
original tract. The subdivision plat must show all the parcels whether contiguous or 
not.  

 
76-3-105.  Violations. Any person who violates any provision of this chapter or any local 

regulations adopted pursuant thereto shall be guilty of a misdemeanor and punishable 
by a fine of not less than $100 or more than $500 or by imprisonment in a county jail 
for not more than 3 months or by both fine and imprisonment. Each sale, lease, or 
transfer of each separate parcel of land in violation of any provision of this chapter or 
any local regulation adopted pursuant thereto shall be deemed a separate and distinct 
offense.  

 
Part 2  
 
76-3-201.  Exemption for certain divisions of land.  

(1) Unless the method of disposition is adopted for the purpose of evading this chapter, 
the requirements of this chapter may not apply to any division of land that: 
(a)  is created by order of any court of record in this state or by operation of law or 

that, in the absence of agreement between the parties to the sale, could be created 
by an order of any court in this state pursuant to the law of eminent domain, Title 
70, chapter 30; 

(b)  is created to provide security for construction mortgages, liens, or trust 
indentures; 

(c)  creates an interest in oil, gas, minerals, or water that is severed from the surface 
ownership of real property; 

(d)  creates cemetery lots; 
(e)  is created by the reservation of a life estate; 
(f)  is created by lease or rental for farming and agricultural purposes. 

(2)  Before a court of record orders a division of land under subsection (1)(a), the court 
shall notify the governing body of the pending division and allow the governing body 
to present written comment on the division.  
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76-3-202.  Exemption for structures on complying subdivided lands. Where required by 

this chapter, when the land upon which an improvement is situated has been 
subdivided in compliance with this chapter, the sale, rent, lease, or other conveyance 
of one or more parts of a building, structure, or other improvement situated on one or 
more parcels of land is not a division of land and is not subject to the terms of this 
chapter.  

 
76-3-203.  Exemption for certain condominiums. Condominiums constructed on land 

divided in compliance with this chapter are exempt from the provisions of this 
chapter.  

 
76-3-204.  Exemption for conveyances of one or more parts of a structure or 

improvement. The sale, rent, lease, or other conveyance of one or more parts of a 
building, structure, or other improvement, whether existing or proposed, is not a 
division of land, as that term is defined in this chapter, and is not subject to the 
requirements of this chapter.  

 
76-3-205.  Exemption for airport land and state-owned lands -- exception.  

(1) A division of land created by lease or rental of contiguous airport-related land owned 
by a city, a county, the state, or a municipal or regional airport authority is not subject 
to the requirements of this chapter if the lease or rental is for onsite weather or air 
navigation facilities, the manufacture, maintenance, and storage of aircraft, or air 
carrier-related activities. 

(2)  A division of state-owned land is not subject to the requirements of this chapter 
unless the division creates a second or subsequent parcel from a single tract for sale, 
rent, or lease for residential purposes after July 1, 1974.  

 
76-3-206.  Exemption for conveyances executed prior to July 1, 1974. This chapter shall 

not be applicable to deeds, contracts, leases, or other conveyances executed prior to 
July 1, 1974.  

 
76-3-207.  Subdivisions exempted from review but subject to survey requirements -- 

exceptions.  
(1) Except as provided in subsection (2), unless the method of disposition is adopted for 

the purpose of evading this chapter, the following divisions of land are not 
subdivisions under this chapter but are subject to the surveying requirements of 76-3-
401 for divisions of land not amounting to subdivisions: 
(a)  divisions made outside of platted subdivisions for the purpose of relocating 

common boundary lines between adjoining properties; 
(b)  divisions made outside of platted subdivisions for the purpose of a single gift or 

sale in each county to each member of the landowner's immediate family; 
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(c)  divisions made outside of platted subdivisions by gift, sale, or agreement to buy 

and sell in which the parties to the transaction enter a covenant running with the 
land and revocable only by mutual consent of the governing body and the 
property owner that the divided land will be used exclusively for agricultural 
purposes; 

(d)  for five or fewer lots within a platted subdivision, relocation of common 
boundaries and the aggregation of lots; and 

(e)  divisions made for the purpose of relocating a common boundary line between a 
single lot within a platted subdivision and adjoining land outside a platted 
subdivision. A restriction or requirement on the original platted lot or original 
unplatted parcel continues to apply to those areas. 

(2)  Notwithstanding the provisions of subsection (1): 
(a)  within a platted subdivision filed with the county clerk and recorder, a division of 

lots that results in an increase in the number of lots or which redesigns or 
rearranges six or more lots must be reviewed and approved by the governing body 
and an amended plat must be filed with the county clerk and recorder; 

(b)  a change in use of the land exempted under subsection (1)(c) for anything other 
than agricultural purposes subjects the division to the provisions of this chapter. 

(3)  A division of land may not be made under this section unless the county treasurer has 
certified that all real property taxes and special assessments assessed and levied on 
the land to be divided have been paid.  

 
76-3-208.  Subdivisions exempted from surveying and filing requirements but subject to 

review provisions. Subdivisions created by rent or lease are exempt from the 
surveying and filing requirements of this chapter but must be submitted for review 
and approved by the governing body before portions thereof may be rented or leased.  

 
76-3-209.  Exemption from surveying and platting requirements for lands acquired for 

state highways. Instruments of transfer of land which is acquired for state highways 
may refer by parcel and project number to state highway plans which have been 
recorded in compliance with 60-2-209 and are exempted from the surveying and 
platting requirements of this chapter.  If such parcels are not shown on highway plans 
of record, instruments of transfer of such parcels shall be accompanied by and refer to 
appropriate certificates of survey and plats when presented for recording.  

 
76-3-210.  Subdivisions exempted from requirement of an environmental assessment.  

(1) Subdivisions totally within a jurisdictional area that has adopted all of the following 
are considered to be in the public interest and are exempt from the requirement of an 
environmental assessment: 
(a)  a growth policy adopted pursuant to chapter 1; 
(b)  zoning regulations pursuant to 76-2-201 or chapter 2, part 3; and 
(c)  a strategy for development, maintenance, and replacement of public infrastructure 

pursuant to 76-1-601. 
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(2) (a)  A planning board established pursuant to chapter 1 may exempt a proposed 

subdivision within its jurisdictional area from the requirement for completion of 
any portion of the environmental assessment if: 
(i)  the subdivision is proposed in an area for which a growth policy has been 

adopted pursuant to chapter 1 and the proposed subdivision will be in 
compliance with the growth policy; or 

(ii)  the subdivision will contain fewer than 10 parcels and less than 20 acres. 
(b)  When an exemption is granted under this subsection (2), the planning board shall 

prepare and certify a written statement of the reasons for granting the exemption. 
A copy of this statement must accompany the preliminary plat of the subdivision 
when it is submitted for review. 

(c)  Where a properly established planning board having jurisdiction does not exist, 
the governing body may grant exemptions as specified in this subsection (2).  

 
Part 3  
 
76-3-301.  General restriction on transfer of title to subdivided lands.  

(1) Except as provided in 76-3-303, every final subdivision plat must be filed for record 
with the county clerk and recorder before title to the subdivided land can be sold or 
transferred in any manner. The clerk and recorder of the county shall refuse to accept 
any plat for record that fails to have the approval of 76-3-611(1) in proper form. 

(2)  The clerk and recorder shall notify the governing body or its designated agent of any 
land division described in 76-3-207(1). 

(3)  If transfers not in accordance with this chapter are made, the county attorney shall 
commence action to enjoin further sales or transfers and compel compliance with all 
provisions of this chapter. The cost of such action shall be imposed against the party 
not prevailing.  

 
76-3-302.  Restrictions on recording instruments relating to land subject to surveying 

requirements.  
(1) Except as provided in subsection (2), the county clerk and recorder of any county may 

not record any instrument which purports to transfer title to or possession of a parcel 
or tract of land which is required to be surveyed by this chapter unless the required 
certificate of survey or subdivision plat has been filed with the clerk and recorder and 
the instrument of transfer describes the parcel or tract by reference to the filed 
certificate or plat. 

(2)  Subsection (1) does not apply when the parcel or tract to be transferred was created 
before July 1, 1973, and the instrument of transfer for the parcel or tract includes a 
reference to a previously recorded instrument of transfer or is accompanied by 
documents which, if recorded, would otherwise satisfy the requirements of this 
subsection. The reference or document must demonstrate that the parcel or tract 
existed before July 1, 1973. 
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(3)  The reference or documents required in subsection (2) do not constitute a legal 

description of the property and may not be substituted for a legal description of the 
property.  

 
76-3-303.  Contract for deed permitted if buyer protected. Notwithstanding the provisions 

of 76-3-301, after the preliminary plat of a subdivision has been approved or 
conditionally approved, the subdivider may enter into contracts to sell lots in the 
proposed subdivision if all of the following conditions are met: 

(1)  that under the terms of the contracts the purchasers of lots in the proposed 
subdivision make any payments to an escrow agent which must be a bank or savings 
and loan association chartered to do business in the state of Montana; 

(2)  that under the terms of the contracts and the escrow agreement the payments made by 
purchasers of lots in the proposed subdivision may not be distributed by the escrow 
agent to the subdivider until the final plat of the subdivision is filed with the county 
clerk and recorder; 

(3)  that the contracts and the escrow agreement provide that if the final plat of the 
proposed subdivision is not filed with the county clerk and recorder within 2 years of 
the preliminary plat approval, the escrow agent shall immediately refund to each 
purchaser any payments he has made under the contract; 

(4)  that the county treasurer has certified that no real property taxes assessed and levied 
on the land to be divided are delinquent; and 

(5)  that the contracts contain the following language conspicuously set out therein:  "The 
real property which is the subject hereof has not been finally platted, and until a final 
plat identifying the property has been filed with the county clerk and recorder, title to 
the property cannot be transferred in any manner.".  

 
76-3-304.  Effect of recording complying plat. The recording of any plat made in 

compliance with the provisions of this chapter shall serve to establish the identity of 
all lands shown on and being a part of such plat. Where lands are conveyed by 
reference to a plat, the plat itself or any copy of the plat properly certified by the 
county clerk and recorder as being a true copy thereof shall be regarded as 
incorporated into the instrument of conveyance and shall be received in evidence in 
all courts of this state.  
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76-3-305.  Vacation of plats -- utility easements.  

(1) Any plat prepared and recorded as provided in this part may be vacated either in 
whole or in part as provided by 7-5-2501, 7-5-2502, 7-14-2616(1) and (2), 7-14-2617, 
7-14-4114(1) and (2), and 7-14-4115. Upon vacation, the governing body or the 
district court, as provided in 7-5-2502, shall determine to which properties the title to 
the streets and alleys of the vacated portions must revert. The governing body or the 
district court, as provided in 7-5-2502, shall take into consideration the previous 
platting; the manner in which the right-of-way was originally dedicated, granted, or 
conveyed; the reasons stated in the petition requesting the vacation; the parties 
requesting the vacation; and any agreements between the adjacent property owners 
regarding the use of the vacated area. The title to the streets and alleys of the vacated 
portions may revert to one or more of the owners of the properties within the platted 
area adjacent to the vacated portions. 

(2)  However, when any poleline, pipeline, or any other public or private facility is 
located in a vacated street or alley at the time of the reversion of the title to the 
vacated street or alley, the owner of the public or private utility facility has an 
easement over the vacated land to continue the operation and maintenance of the 
public utility facility.  

 
76-3-306.  Covenants run with the land. All covenants shall be considered to run with the 

land, whether marked or noted on the subdivision plat or contained in a separate 
instrument recorded with the plat.  

 
76-3-307.  Donations or grants to public considered a grant to donee. Every donation or 

grant to the public or to any person, society, or corporation marked or noted on a plat 
is to be considered a grant to the donee.  

 
Part 4  
 
76-3-401.  Survey requirements for lands other than subdivisions. All divisions of land 

for sale other than a subdivision after July 1, 1974, into parcels which cannot be 
described as 1/32 or larger aliquot parts of a United States government section or a 
United States government lot must be surveyed by or under the supervision of a 
registered land surveyor. Surveys required under this section must comply with the 
requirements of 76-3-406.  

 
76-3-402.  Survey and platting requirements for subdivided lands.  

(1) Every subdivision of land after June 30, 1973, must be surveyed and platted in 
conformance with this chapter, including the requirements of 76-3-406, by or under 
the supervision of a registered land surveyor. 

(2)  Subdivision plats must be prepared and filed in accordance with this chapter and 
regulations adopted pursuant to this chapter. 
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(3)  All division of sections into aliquot parts and retracement of lines must conform to 

United States bureau of land management instructions, and all public land survey 
corners must be filed in accordance with Corner Recordation Act of Montana (Title 
70, chapter 22, part 1). Engineering plans, specifications, and reports required in 
connection with public improvements and other elements of the subdivision required 
by the governing body must be prepared and filed by a registered engineer or a 
registered land surveyor, as their respective licensing laws allow, in accordance with 
this chapter and regulations adopted pursuant to this chapter.  

 
76-3-403.  Monumentation.  

(1) The department of commerce shall, in conformance with the Montana Administrative 
Procedure Act, prescribe uniform standards for monumentation and for the form, 
accuracy, and descriptive content of records of survey. 

(2)  It shall be the responsibility of the governing body to require the replacement of all 
monuments removed in the course of construction.  

 
76-3-404.  Certificate of survey.  

(1) Within 180 days of the completion of a survey, the registered land surveyor 
responsible for the survey, whether he is privately or publicly employed, shall prepare 
and submit for filing a certificate of survey in the county in which the survey was 
made if the survey: 
(a)  provides material evidence not appearing on any map filed with the county clerk 

and recorder or contained in the records of the United States bureau of land 
management; 

(b)  reveals a material discrepancy in such map; 
(c)  discloses evidence to suggest alternate locations of lines or points; 
(d)  establishes one or more lines not shown on a recorded map, the positions of 

which are not ascertainable from an inspection of such map without trigonometric 
calculations. 

(2)  A certificate of survey will not be required for any survey which is made by the 
United States bureau of land management or which is preliminary or which will 
become part of a subdivision plat being prepared for recording under the provisions 
of this chapter. 

(3)  Certificates of survey shall be legibly drawn, printed, or reproduced by a process 
guaranteeing a permanent record and shall conform to monumentation and surveying 
requirements promulgated under this chapter.  

 
76-3-405.  Administration of oaths by registered land surveyor.  

(1) Every registered land surveyor may administer and certify oaths when: 
(a)  it becomes necessary to take testimony for the identification of old corners or 

reestablishment of lost or obliterated corners; 
(b)  a corner or monument is found in a deteriorating condition and it is desirable that 

evidence concerning it be perpetuated; 
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(c)  the importance of the survey makes it desirable to administer an oath to his 

assistants for the faithful performance of their duty. 
(2)  A record of oaths shall be preserved as part of the field notes of the survey and noted 

on the certificate of survey filed under 76-3-404.  
 

76-3-406.  Surveys affecting irrigation districts -- additional survey requirements.  
(1) (a) A surveyor who completes a survey identified in subsection (2) that establishes or 

defines a section line and creates a parcel that crosses the established or defined 
section line so that an irrigation district assessment boundary is included in more 
than 1 section shall note on the survey the acreage of the farm unit or created 
parcel in each section. 

(b)  The surveyor shall notify the appropriate irrigation district of the existence of the 
survey and the purpose of the survey. 

(2)  The requirements of subsection (1) apply only to surveys for which the surveyor 
determines that, based on available public records, the survey involves land: 
(a)  traversed by a canal or ditch owned by an irrigation district; or 
(b)  included in an irrigation district. 

(3)  For purposes of this section, "irrigation district" means a district established pursuant 
to Title 85, chapter 7.  

 
Part 5  
 
76-3-501.  Local subdivision regulations.  

(1) Before July 1, 1974, the governing body of every county, city, and town shall adopt 
and provide for the enforcement and administration of subdivision regulations 
reasonably providing for the orderly development of their jurisdictional areas; for the 
coordination of roads within subdivided land with other roads, both existing and 
planned; for the dedication of land for roadways and for public utility easements; for 
the improvement of roads; for the provision of adequate open spaces for travel, light, 
air, and recreation; for the provision of adequate transportation, water, and drainage; 
subject to the provisions of 76-3-511, for the regulation of sanitary facilities; for the 
avoidance or minimization of congestion; and for the avoidance of subdivision which 
would involve unnecessary environmental degradation and the avoidance of danger of 
injury to health, safety, or welfare by reason of natural hazard or the lack of water, 
drainage, access, transportation, or other public services or would necessitate an 
excessive expenditure of public funds for the supply of such services. 

(2)  Review and approval or disapproval of a subdivision under this chapter may occur 
only under those regulations in effect at the time an application for approval of a 
preliminary plat or for an extension under 76-3-610 is submitted to the governing 
body.  

 
76-3-502.  Repealed. Sec. 4, Ch. 236, L. 1981.  
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76-3-503.  Hearing on proposed regulations. Before the governing body adopts subdivision 

regulations pursuant to 76-3-501, it shall hold a public hearing thereon and shall give 
public notice of its intent to adopt such regulations and of the public hearing by 
publication of notice of the time and place of the hearing in a newspaper of general 
circulation in the county not less than 15 or more than 30 days prior to the date of the 
hearing.  

 
76-3-504.  Minimum requirements for subdivision regulations. The subdivision 

regulations adopted under this chapter must, at a minimum: 
(1)  except as provided in 76-3-210 or 76-3-609(3), require the subdivider to submit to 

the governing body an environmental assessment as prescribed in 76-3-603; 
(2)  establish procedures consistent with this chapter for the submission and review of 

subdivision plats; 
(3)  prescribe the form and contents of preliminary plats and the documents to accompany 

final plats; 
(4)  provide for the identification of areas that, because of natural or human-caused 

hazards, are unsuitable for subdivision development and prohibit subdivisions in 
these areas unless the hazards can be eliminated or overcome by approved 
construction techniques; 

(5)  prohibit subdivisions for building purposes in areas located within the floodway of a 
flood of 100-year frequency, as defined by Title 76, chapter 5, or determined to be 
subject to flooding by the governing body; 

(6)  prescribe standards for: 
(a)  the design and arrangement of lots, streets, and roads; 
(b)  grading and drainage; 
(c)  subject to the provisions of 76-3-511, water supply and sewage and solid waste 

disposal that, at a minimum, meet the regulations adopted by the department of 
environmental quality under 76-4-104; 

(d)  the location and installation of utilities; 
(7)  provide procedures for the administration of the park and open-space requirements of 

this chapter; 
(8)  provide for the review of preliminary plats by affected public utilities and those 

agencies of local, state, and federal government having a substantial interest in a 
proposed subdivision. A utility or agency review may not delay the governing body's 
action on the plat beyond the time limits specified in this chapter, and the failure of 
any agency to complete a review of a plat may not be a basis for rejection of the plat 
by the governing body. 
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(9)  require the subdivider to establish ditch easements in the subdivision, in locations of 

appropriate topographic characteristics and sufficient width, to allow the physical 
placement and unobstructed maintenance of open ditches or belowground pipelines 
for the delivery of water for irrigation to persons and lands legally entitled to the 
water under an appropriated water right or permit of an irrigation district or other 
private or public entity formed to provide for the use of the water right on the 
subdivision lots. Establishment of easements pursuant to this subsection (9) is not 
required if: 
(a)  the average lot size is 1 acre or less and the subdivider provides for disclosure, in 

a manner acceptable to the governing body, that adequately notifies potential 
buyers of lots that are classified as irrigated land and may continue to be assessed 
for irrigation water delivery even though the water may not be deliverable; or 

(b)  the water rights are removed or the process has been initiated to remove the water 
rights from the subdivided land through an appropriate legal or administrative 
process and if the removal or intended removal is denoted on the preliminary plat. 
If removal of water rights is not complete upon filing of the final plat, the 
subdivider shall provide written notification to prospective buyers of the intent to 
remove the water right and shall document that intent, when applicable, in 
agreements and legal documents for related sales transactions. 

(10)  require the subdivider, unless otherwise provided for under separate written 
agreement or filed easement, to file and record ditch easements for unobstructed use 
and maintenance of existing water delivery ditches, pipelines, and facilities in the 
subdivision that are necessary to convey water through the subdivision to lands 
adjacent to or beyond the subdivision boundaries in quantities and in a manner that 
are consistent with historic and legal rights.  

 
76-3-505.  Provision for summary review of minor subdivisions.  

(1) Local subdivision regulations must include procedures for the summary review and 
approval of subdivision plats containing five or fewer parcels when proper access to 
all lots is provided, when no land in the subdivision will be dedicated to public use 
for parks or playgrounds, and when the plats have been approved by the department 
of environmental quality whenever approval is required by part 1 of chapter 4; 
however, reasonable local regulations may contain additional requirements for 
summary approval. 

(2) (a)  Except when required by local subdivision regulations, proposed subdivisions 
eligible for summary review under this section that are located entirely within the 
jurisdictional area covered by a growth policy adopted pursuant to chapter 1 and 
zoning regulations adopted pursuant to chapter 2, part 2 or 3, are exempt from: 
(i)  the requirement to hold a hearing on the preliminary plat pursuant to 76-3-

605; and 
(ii)  review by the governing body of the criteria in 76-3-608(3)(a). 

(b)  The governing body shall approve, conditionally approve, or disapprove a 
proposed subdivision that is eligible for review under this subsection (2) within 35 
days of submission of the subdivision application.  
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76-3-506.  Provision for granting variances. Subdivision regulations may authorize the 

governing body to grant variances from the regulations when strict compliance will 
result in undue hardship and when it is not essential to the public welfare. Any 
variance granted pursuant to this section must be based on specific variance criteria 
contained in the subdivision regulations.  

 
76-3-507.  Provision for bonding requirements to ensure construction of public 

improvements.  
(1) Except as provided in subsection (2), the governing body shall require the subdivider 

to complete required improvements within the subdivision prior to the approval of the 
final plat. 

(2)  (a) In lieu of the completion of the construction of any public improvements prior to 
the approval of a final plat, the governing body shall at the subdivider's option 
allow the subdivider to provide or cause to be provided a bond or other reasonable 
security, in an amount and with surety and conditions satisfactory to the 
governing body, providing for and securing the construction and installation of 
the improvements within a period specified by the governing body and expressed 
in the bonds or other security. The governing body shall reduce bond 
requirements commensurate with the completion of improvements. 

(b)  In lieu of requiring a bond or other means of security for the construction or 
installation of all the required public improvements under subsection (2)(a), the 
governing body may approve an incremental payment or guarantee plan. The 
improvements in a prior increment must be completed or the payment or 
guarantee of payment for the costs of the improvements incurred in a prior 
increment must be satisfied before development of future increments. 

(3)  Approval by the governing body of a final plat prior to the completion of required 
improvements and without the provision of the security required under subsection (2) 
is not an act of a legislative body for the purposes of 2-9-111.  

 
76-3-508.  Repealed. Sec. 4, Ch. 236, L. 1981.  
 
76-3-509 reserved.  
 
76-3-510.  Payment for extension of capital facilities. A local government may require a 

subdivider to pay or guarantee payment for part or all of the costs of extending capital 
facilities related to public health and safety, including but not limited to public roads, 
sewer lines, water supply lines, and storm drains to a subdivision. The costs must 
reasonably reflect the expected impacts directly attributable to the subdivision. A 
local government may not require a subdivider to pay or guarantee payment for part 
or all of the costs of constructing or extending capital facilities related to education.  
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76-3-511.  Local regulations no more stringent than state regulations or guidelines.  

(1) Except as provided in subsections (2) through (4) or unless required by state law, a 
governing body may not adopt a rule under 76-3-501 or 76-3-504(6)(c) that is more 
stringent than the comparable state regulations or guidelines that address the same 
circumstances. The governing body may incorporate by reference comparable state 
regulations or guidelines. 

(2)  The governing body may adopt a rule to implement 76-3-501 or 76-3-504(6)(c) that 
is more stringent than comparable state regulations or guidelines only if the governing 
body makes a written finding, after a public hearing and public comment and based 
on evidence in the record, that: 
(a)  the proposed local standard or requirement protects public health or the 

environment; and 
(b)  the local standard or requirement to be imposed can mitigate harm to the public 

health or environment and is achievable under current technology. 
(3)  The written finding must reference information and peer-reviewed scientific studies 

contained in the record that forms the basis for the governing body's conclusion. The 
written finding must also include information from the hearing record regarding the 
costs to the regulated community that are directly attributable to the proposed local 
standard or requirement. 

(4) (a)  A person affected by a rule of the governing body adopted after January 1, 1990, 
and before April 14, 1995, that that person believes to be more stringent than 
comparable state regulations or guidelines may petition the governing body to 
review the rule. If the governing body determines that the rule is more stringent 
than comparable state regulations or guidelines, the governing body shall comply 
with this section by either revising the rule to conform to the state regulations or 
guidelines or by making the written finding, as provided under subsection (2), 
within a reasonable period of time, not to exceed 12 months after receiving the 
petition. A petition under this section does not relieve the petitioner of the duty to 
comply with the challenged rule. The governing body may charge a petition filing 
fee in an amount not to exceed $250. 

(b)  A person may also petition the governing body for a rule review under subsection 
(4)(a) if the governing body adopts a rule after January 1, 1990, in an area in 
which no state regulations or guidelines existed and the state government 
subsequently establishes comparable regulations or guidelines that are less 
stringent than the previously adopted governing body rule.  

 
Part 6  
 
76-3-601.  Submission of preliminary plat for review.  

(1) Except when a plat is eligible for expedited review pursuant to 76-3-505, the 
subdivider shall present to the governing body or to the agent or agency designated by 
the governing body the preliminary plat of the proposed subdivision for local review. 
The preliminary plat must show all pertinent features of the proposed subdivision and 
all proposed improvements. 
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(2) (a)  When the proposed subdivision lies within the boundaries of an incorporated city 

or town, the preliminary plat must be submitted to and approved by the city or 
town governing body. 

(b)  When the proposed subdivision is situated entirely in an unincorporated area, the 
preliminary plat must be submitted to and approved by the governing body of the 
county. However, if the proposed subdivision lies within 1 mile of a third-class 
city or town, within 2 miles of a second-class city, or within 3 miles of a first-
class city, the county governing body shall submit the preliminary plat to the city 
or town governing body or its designated agent for review and comment. If the 
proposed subdivision is situated within a rural school district, as described in 20-
9-615, the county governing body shall provide an informational copy of the 
preliminary plat to school district trustees. 

(c)  If the proposed subdivision lies partly within an incorporated city or town, the 
proposed plat must be submitted to and approved by both the city or town and the 
county governing bodies. 

(d)  When a proposed subdivision is also proposed to be annexed to a municipality, 
the governing body of the municipality shall coordinate the subdivision review 
and annexation procedures to minimize duplication of hearings, reports, and other 
requirements whenever possible. 

(3)  The provisions of 76-3-604, 76-3-605, 76-3-608 through 76-3-610, and this section 
do not limit the authority of certain municipalities to regulate subdivisions beyond 
their corporate limits pursuant to 7-3-4444.  

 
76-3-602.  Fees. The governing body may establish reasonable fees to be paid by the 

subdivider to defray the expense of reviewing subdivision plats.  
 
76-3-603.  Contents of environmental assessment. When required, the environmental 

assessment must accompany the preliminary plat and must include: 
(1)  for a major subdivision: 

(a)  a description of every body or stream of surface water that may be affected by the 
proposed subdivision, together with available ground water information, and a 
description of the topography, vegetation, and wildlife use within the area of the 
proposed subdivision; 

(b)  a summary of the probable impacts of the proposed subdivision based on the 
criteria described in 76-3-608; and 

(c)  a community impact report containing a statement of anticipated needs of the 
proposed subdivision for local services, including education and busing; roads 
and maintenance; water, sewage, and solid waste facilities; and fire and police 
protection; and 

(d)  additional relevant and reasonable information related to the applicable 
regulatory criteria adopted under 76-3-501 as may be required by the governing 
body; 
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(2)  except as provided in 76-3-609(3), for a minor subdivision, a summary of the 

probable impacts of the proposed subdivision based on the criteria described in 76-3-
608.  

 
76-3-604.  Review of preliminary plat.  

(1) The governing body or its designated agent or agency shall review the preliminary 
plat to determine whether it conforms to the local growth policy if one has been 
adopted pursuant to chapter 1, to the provisions of this chapter, and to rules 
prescribed or adopted pursuant to this chapter. 

(2)  The governing body shall approve, conditionally approve, or disapprove the 
preliminary plat within 60 working days of its presentation unless the subdivider 
consents to an extension of the review period. 

(3)  If the governing body disapproves or conditionally approves the preliminary plat, it 
shall forward one copy of the plat to the subdivider accompanied by a letter over the 
appropriate signature stating the reason for disapproval or enumerating the conditions 
that must be met to ensure approval of the final plat.  

 
76-3-605.  Hearing on preliminary plat.  

(1) Except as provided in 76-3-505, the governing body or its authorized agent or agency 
shall hold a public hearing on the preliminary plat and shall consider all relevant 
evidence relating to the public health, safety, and welfare, including the 
environmental assessment if required, to determine whether the plat should be 
approved, conditionally approved, or disapproved by the governing body. 

(2)  When a proposed subdivision is also proposed to be annexed to a municipality, the 
governing body of the municipality shall hold joint hearings on the preliminary plat 
and annexation whenever possible. 

(3)  Notice of the hearing must be given by publication in a newspaper of general 
circulation in the county not less than 15 days prior to the date of the hearing. The 
subdivider, each property owner of record, and each purchaser under contract for 
deed of property immediately adjoining the land included in the plat must also be 
notified of the hearing by registered or certified mail not less than 15 days prior to the 
date of the hearing. 

(4)  When a hearing is held by an agent or agency designated by the governing body, the 
agent or agency shall act in an advisory capacity and recommend to the governing 
body the approval, conditional approval, or disapproval of the plat. This 
recommendation must be submitted to the governing body in writing not later than 10 
days after the public hearing.  

 
76-3-606.  Repealed. Sec. 11, Ch. 468, L. 1995.  
 
76-3-607.  Repealed. Sec. 11, Ch. 468, L. 1995.  
 

Resource Document 3:  MCA RD3-30 



RESOURCE DOCUMENT 3:  Montana Code Annotated (MCA) Sections 
Gallatin County Growth Policy “A Shared Vision for a New Century” 

 
76-3-608.  Criteria for local government review.  

(1) The basis for the governing body's decision to approve, conditionally approve, or 
disapprove a subdivision is whether the preliminary plat, applicable environmental 
assessment, public hearing, planning board recommendations, or additional 
information demonstrates that development of the subdivision meets the requirements 
of this chapter. A governing body may not deny approval of a subdivision based 
solely on the subdivision's impacts on educational services. 

(2)  The governing body shall issue written findings of fact that weigh the criteria in 
subsection (3), as applicable. 

(3)  A subdivision proposal must undergo review for the following primary criteria: 
(a)  except when the governing body has established an exemption pursuant to 

subsection (7) or except as provided in 76-3-505, the effect on agriculture, 
agricultural water user facilities, local services, the natural environment, wildlife 
and wildlife habitat, and public health and safety; 

(b)  compliance with: 
(i)  the survey requirements provided for in part 4 of this chapter; 
(ii)  the local subdivision regulations provided for in part 5 of this chapter; and 
(iii)  the local subdivision review procedure provided for in this part; 

(c)  the provision of easements for the location and installation of any planned 
utilities; and 

(d)  the provision of legal and physical access to each parcel within the subdivision 
and the required notation of that access on the applicable plat and any instrument 
of transfer concerning the parcel. 

(4)  The governing body may require the subdivider to design the subdivision to 
reasonably minimize potentially significant adverse impacts identified through the 
review required under subsection (3). The governing body shall issue written findings 
to justify the reasonable mitigation required under this subsection (4). 

(5) (a)  In reviewing a subdivision under subsection (3) and when requiring mitigation 
under subsection (4), a governing body may not unreasonably restrict a 
landowner's ability to develop land, but it is recognized that in some instances the 
unmitigated impacts of a proposed development may be unacceptable and will 
preclude approval of the plat. 

(b)  When requiring mitigation under subsection (4), a governing body shall consult 
with the subdivider and shall give due weight and consideration to the expressed 
preference of the subdivider. 

(6) (a)  When a minor subdivision is proposed in an area where a growth policy has been 
adopted pursuant to chapter 1 and the proposed subdivision will comply with the 
growth policy, the subdivision is exempt from the review criteria contained in 
subsection (3)(a) but is subject to applicable zoning regulations. 

(b)  In order for a growth policy to serve as the basis for the exemption provided by 
this subsection (6), the growth policy must meet the requirements of 76-1-601. 

(7)  The governing body may exempt subdivisions that are entirely within the boundaries 
of designated geographic areas from the review criteria in subsection (3)(a) if all of 
the following requirements have been met: 
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(a)  the governing body has adopted a growth policy pursuant to chapter 1 that: 

(i)  addresses the criteria in subsection (3)(a); 
(ii)  evaluates the effect of subdivision on the criteria in subsection (3)(a); 
(iii)  describes zoning regulations that will be implemented to address the criteria 

in subsection (3)(a); and 
(iv)  identifies one or more geographic areas where the governing body intends to 

authorize an exemption from review of the criteria in subsection (3)(a); and 
(b)  the governing body has adopted zoning regulations pursuant to chapter 2, part 2 

or 3, that: 
(i)  apply to the entire area subject to the exemption; and 
(ii)  address the criteria in subsection (3)(a), as described in the growth policy.  

 
76-3-609.  Review procedure for minor subdivisions. Subdivisions containing five or 

fewer parcels in which proper access to all lots is provided and in which there is not 
any land to be dedicated to the public for parks or playgrounds are to be reviewed as 
follows: 

(1)  The governing body shall approve, conditionally approve, or disapprove the first 
minor subdivision from a tract of record within 35 working days of the submission of 
the application. 

(2)  The governing body shall state in writing the conditions that must be met if the 
subdivision is conditionally approved or what local regulations would not be met by 
the subdivision if it disapproves the subdivision. 

(3)  The requirements for holding a public hearing and preparing an environmental 
assessment do not apply to the first minor subdivision created from a tract of record. 

(4)  Subsequent subdivisions from a tract of record must be reviewed under 76-3-505 and 
regulations adopted pursuant to that section.  

 
76-3-610.  Effect of approval of preliminary plat.  

(1) Upon approving or conditionally approving a preliminary plat, the governing body 
shall provide the subdivider with a dated and signed statement of approval. This 
approval shall be in force for not more than 3 calendar years or less than 1 calendar 
year. At the end of this period the governing body may, at the request of the 
subdivider, extend its approval for no more than 1 calendar year, except that the 
governing body may extend its approval for a period of more than 1 year if that 
approval period is included as a specific condition of a written agreement between the 
governing body and the subdivider, according to 76-3-507. 

(2)  After the preliminary plat is approved, the governing body and its subdivisions may 
not impose any additional conditions as a prerequisite to final plat approval providing 
said approval is obtained within the original or extended approval period as provided 
in subsection (1).  
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76-3-611.  Review of final plat.  

(1) The governing body shall examine each final subdivision plat and shall approve the 
plat only if: 
(a)  it conforms to the conditions of approval set forth on the preliminary plat and to 

the terms of this chapter and regulations adopted pursuant to this chapter; and 
(b)  the county treasurer has certified that all real property taxes and special 

assessments assessed and levied on the land to be subdivided have been paid. 
(2) (a)  The governing body may require that final subdivision plats and certificates of 

survey be reviewed for errors and omissions in calculation or drafting by an 
examining land surveyor before recording with the county clerk and recorder. 
When the survey data shown on the plat or certificate of survey meets the 
conditions pursuant to this chapter, the examining land surveyor shall certify the 
compliance in a printed or stamped certificate on the plat or certificate of survey. 
The certificate must be signed by the surveyor. 

(b)  A land surveyor may not act as an examining land surveyor in regard to a plat or 
certificate of survey in which the surveyor has a financial or personal interest.  

 
76-3-612.  Abstract of title required for review process.  

(1) The subdivider shall submit with the final plat a certificate of a title abstracter 
showing the names of the owners of record of the land to be subdivided and the 
names of lienholders or claimants of record against the land and the written consent to 
the subdivision by the owners of the land, if other than the subdivider, and any 
lienholders or claimants of record against the land. 

(2)  The governing body may provide for the review of the abstract or certificate of title 
of the land in question by the county attorney where the land lies in an unincorporated 
area or by the city or town attorney when the land lies within the limits of a city or 
town.  

 
76-3-613.  Index of plats to be kept by county clerk and recorder.  

(1) The county clerk and recorder shall maintain an index of all recorded subdivision 
plats and certificates of survey. 

(2)  This index shall list plats and certificates of survey by the quarter section, section, 
township, and range in which the platted or surveyed land lies and shall list the 
recording or filing numbers of all plats depicting lands lying within each quarter 
section. Each quarter section list shall be definitive to the exclusion of all other 
quarter sections. The index shall also list the names of all subdivision plats in 
alphabetical order and the place where filed.  
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76-3-614.  Correction of recorded plat. When a recorded plat does not definitely show the 

location or size of lots or blocks or the location or width of any street or alley, the 
governing body may at its own expense cause a new and correct survey and plat to be 
made and recorded in the office of the county clerk and recorder. The corrected plat 
must, to the extent possible, follow the plan of the original survey and plat. The 
surveyor making the resurvey shall endorse the corrected plat referring to the original 
plat and noting the defect existing therein and the corrections made.  

 
76-3-615 through 76-3-619 reserved.  
 
76-3-620.  Review requirements -- written statement. In addition to the requirements of 

76-3-604 and 76-3-609, a governing body may not deny or condition a subdivision 
approval under this part unless it provides a written statement to the applicant 
detailing the circumstances of the subdivision denial or condition imposition. The 
statement must include: 

(1)  the reason for the denial or condition imposition; 
(2)  the evidence that justifies the denial or condition imposition; and 
(3)  information regarding the appeal process for the denial or condition imposition.  

 
76-3-621.  Park dedication requirement.  

(1) Except as provided in subsections (2), (3), and (6), a subdivider shall dedicate to the 
governing body a cash or land donation equal to: 
(a)  11% of the area of the land proposed to be subdivided into parcels of one-half 

acre or smaller; 
(b)  7.5% of the area of the land proposed to be subdivided into parcels larger than 

one-half acre and not larger than 1 acre; 
(c)  5% of the area of the land proposed to be subdivided into parcels larger than 1 

acre and not larger than 3 acres; and 
(d)  2.5% of the area of the land proposed to be subdivided into parcels larger than 3 

acres and not larger than 5 acres. 
(2)  When a subdivision is located totally within an area for which density requirements 

have been adopted pursuant to a growth policy under chapter 1 or pursuant to zoning 
regulations under chapter 2, the governing body may establish park dedication 
requirements based on the community need for parks and the development densities 
identified in the growth policy or regulations. Park dedication requirements 
established under this subsection are in lieu of those provided in subsection (1) and 
may not exceed 0.03 acres per dwelling unit. 

(3)  A park dedication may not be required for: 
(a)  a minor subdivision; 
(b)  land proposed for subdivision into parcels larger than 5 acres; 
(c)  subdivision into parcels that are all nonresidential; 
(d)  a subdivision in which parcels are not created, except when that subdivision 

provides permanent multiple spaces for recreational camping vehicles, mobile 
homes, or condominiums; or 
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(e)  a subdivision in which only one additional parcel is created. 

(4)  The governing body, in consultation with the subdivider and the planning board or 
park board that has jurisdiction, may determine suitable locations for parks and 
playgrounds and, giving due weight and consideration to the expressed preference of 
the subdivider, may determine whether the park dedication must be a land donation, 
cash donation, or a combination of both. When a combination of land donation and 
cash donation is required, the cash donation may not exceed the proportional amount 
not covered by the land donation. 

(5) (a)  In accordance with the provisions of subsections (5)(b) and (5)(c), the governing 
body shall use the dedicated money or land for development, acquisition, or 
maintenance of parks to serve the subdivision. 

(b)  The governing body may use the dedicated money to acquire, develop, or 
maintain, within its jurisdiction, parks or recreational areas or for the purchase of 
public open space or conservation easements only if: 
(i)  the park, recreational area, open space, or conservation easement is within a 

reasonably close proximity to the proposed subdivision; and 
(ii)  the governing body has formally adopted a park plan that establishes the 

needs and procedures for use of the money. 
(c)  The governing body may not use more than 50% of the dedicated money for park 

maintenance. 
(6)  The local governing body shall waive the park dedication requirement if: 

(a) (i)  the preliminary plat provides for a planned unit development or other 
development with land permanently set aside for park and recreational uses 
sufficient to meet the needs of the persons who will ultimately reside in the 
development; and 

(ii)  the area of the land and any improvements set aside for park and recreational 
purposes equals or exceeds the area of the dedication required under 
subsection (1); 

(b) (i)  the preliminary plat provides long-term protection of critical wildlife habitat; 
cultural, historical, or natural resources; agricultural interests; or aesthetic 
values; and 

(ii)  the area of the land proposed to be subdivided, by virtue of providing long-
term protection provided for in subsection (6)(b)(i), is reduced by an amount 
equal to or exceeding the area of the dedication required under subsection (1); 
or 

(c)  the area of the land proposed to be subdivided, by virtue of a combination of the 
provisions of subsections (6)(a) and (6)(b), is reduced by an amount equal to or 
exceeding the area of the dedication required under subsection (1). 

(7)  For the purposes of this section: 
(a)  "cash donation" is the fair market value of the unsubdivided, unimproved land; 

and 
(b)  "dwelling unit" means a residential structure in which a person or persons reside.  

 
76-3-622 through 76-3-624 reserved.  

Resource Document 3:  MCA RD3-35 



RESOURCE DOCUMENT 3:  Montana Code Annotated (MCA) Sections 
Gallatin County Growth Policy “A Shared Vision for a New Century” 

 
76-3-625.  Violations -- actions against governing body.  

(1) A person who has filed with the governing body an application for a subdivision 
under this chapter may bring an action in district court to sue the governing body to 
recover actual damages caused by a final action, decision, or order of the governing 
body or a regulation adopted pursuant to this chapter that is arbitrary or capricious. 

(2)  A party identified in subsection (3) who is aggrieved by a decision of the governing 
body to approve, conditionally approve, or disapprove a proposed preliminary plat or 
final subdivision plat may, within 30 days after the decision, appeal to the district 
court in the county in which the property involved is located. The petition must 
specify the grounds upon which the appeal is made. 

(3)  The following parties may appeal under the provisions of subsection (2): 
(a)  the subdivider; 
(b)  a landowner with a property boundary contiguous to the proposed subdivision or 

a private landowner with property within the county or municipality where the 
subdivision is proposed if that landowner can show a likelihood of material injury 
to the landowner's property or its value; 

(c)  the county commissioners of the county where the subdivision is proposed; and 
(d) (i)  a first-class municipality, as described in 7-1-4111, if a subdivision is 

proposed within 3 miles of its limits; 
(ii)  a second-class municipality, as described in 7-1-4111, if a subdivision is 

proposed within 2 miles of its limits; and 
(iii)  a third-class municipality or a town, as described in 7-1-4111, if a 

subdivision is proposed within 1 mile of its limits. 
(4)  For the purposes of this section, "aggrieved" means a person who can demonstrate a 

specific personal and legal interest, as distinguished from a general interest, who has 
been or is likely to be specially and injuriously affected by the decision.  
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